10

1l

12

15

14

1.5

16

17

18

19

20

21

22

23

Case 2:10-cv-00861-RSM Document 102  Filed 11/08/10‘ Page 1 of 24

The Honorable Ricardo S. Martinez

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

CASCADE YARNS, INC., a Washington

corporation,
Plaintiffs, Civil Action No. 2:10-cv-00861 RSM
V. DECLARATION OF JOSHUA R.
SLAVITT IN OPPOSITION TO
KNITTING FEVER, INC., a New York CASCADE’S MOTION FOR
corporation, DESIGNER YARNS, LTD.,, a EXPEDITED DISCOVERY
corporation of England, FILATURA
PETTINATA V.V.G. DI STEFANO NOTE ON MOTION CALENDAR:
VACCARI & C. (S.A.S.), an entity organized November 12, 2010
under the laws of Italy; SION ELALOUF, a
natural person, DIANE ELALOUF, a natural
person, JAY OPPERMAN, a natural person,
DEBBIE BLISS, a natural person, DAVID
WATT, a natural person, and DOES 1-50,
Defendants
I, Joshua R. Slavitt, declare as follows:
1. [ am an attorney, admitted to practice before this Court pro hac vice, and

am a partner with Pepper Hamilton LLP, counsel of record for Defendant Knitting Fever,

Inc. (“KFI”) in this action. This declaration is based on my personal knowledge and, if

DECLARATION OF JOSHUA R. SLAVITT
IN OPPOSITION TO CASCADE’S MOTION b o g S
FOR EXPEDITED DISCOVERY e ralol
(Case No. C10-00861 RSM) — 1
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called upon to do so, I would and could testify competently as to the matters set forth
herein.

2. Attached hereto as Exhibit A is a true and correct copy of a webpage
maintained by the Cashmere and Camel Hair Manufacturers Institute that [ accessed and
downloaded on November 7, 2010.

3 Attached hereto as Exhibit B is a true and correct copy of KFI's Objections
to the October 25, 2005 Order submitted to the United States District Court for the Eastern
District of New York in litigation against Coats Holdings Ltd., at Docket No. 05-cv-1065
(DRH)(MIJO).

[ declare under penalty of perjury under the laws of the United States of America
and the Commonwealth of Pennsylvania that the foregoing is true and correct.

Executed on November 8, 2010 at Philadelphia, Pennsylvania.

v
Jos . Slavitt
DECLARATION OF JOSHUA R. SLAVITT
IN OPPOSITION TO CASCADE’S MOTION B
FOR EXPEDITED DISCOVERY SR

(Case No. C10-00861 RSM) — 2
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EXHIBIT A
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K.D. Langley Fiber Services

P.O. Box 7, Tiverton, Rl 62878 » Telephone {401) 624-6868

Juty 18, 20006

Mr. James F. Casale

The Knit With

8226 Germantown Avenue
Chestnut Hill, PA 19118-3402

Report on the Qualitative Fiber Analysis of Yarns

Material Submitted

Sample Brand Yarn Country Labeled Other Identifying
Name Name of Composition Data
Origin
1 Debbie baby [taly 55% Merino Wool 125 nv 50g;
Bliss cashmerino 33% Microfibre Col. 34101, Lot 445
12% Cashmere
2 KFis Cashereno Italy 55% Merino Wool 135 m/ 50g;
33% Microfibre Col. 24, Lot 31
12% Cashmere
3 Debbie cashmerino Italy 55% Merino Wool 90 m/ 50g; Col
Bliss aran 33% Microfibre 300610, Lot 108
12% Cashmere

Laboratory Procedure. Fibers were sectioned with a fiber cutter, and mounted on microscope
slides. Over 500 fibers from each sample were identified using light microscopy at a
magnification of 250-400X. These ( three ) yarns were tested according to AATCC ( American
Association of Textile Chemists and Colorists ) protocol 20-2004 Fiber Analysis: Qualitative,
which is generally accepted in the fiber and testing fields as reliable and definitive to determine
whether a yam contains the fibers claimed on its labeling as required by and in accordance with
The Wool Products Labeling Act.

Results

Fach of Samples #1, #2, and #3 contains Wool and Acrylic fibers. No cashmere fibers were
observed in any of the samples. The opinion expressed in this report is expressed to a reasonable
degree of scientific certainty based upon the tests performed and my knowledge and experience in
the field of fiber testing. Photomicrographs are attached of the wool and acrylic fibers found in
the samples as well a cashmere fiber from a reference sample.

Sincerely yours,

7
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//

Kenneth D. Langley

Consuiting in Fiber and Textile Quality
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: CCMI

. I, CASHMERE AND CAMEL HAIR
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Home
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MANUFACTURERS INSTITUTE

LIST OF MEMBERS

* Cashmere and Camel Hair Council
« Superfine Wool Council The following independent laboratories are known to CCMI to have facilities and personnel
GENERAL capable of identifying and distinguishing fine animal hair fibers. This listing does not in any way
constitute an endorsement by CCMI of the results of specific analyses performed.

Testing Labs

« Contact Us

* News

« General Info

« Definition of Cashmere
e Cashmere Production
¢ Fine Animal Hair Facts

FOR CONSUMERS

« General Info
«F.A.Q.

« Garment Care
* Mislabelling

* Recycled Fiber
¢ Fraud

* Resources

FOR RETAILERS

* General Info

« Retailer's Checklist

« Labelling

* Regulations

« Testing

« Fine Animal Hair Testing Labs
« Wool Testing Labs

« Definition of Cashmere

« Definition of Fine and Superfine Wool
MEMBERS ONLY

* Trade Stats

* Meetings

* Website Revisions

« Other Topics

Bureau Veritas CPS (Shanghai)
No. 168, Guanghua Road
Zhuangiao Town

Minhang

Shanghai P.R. China

Tel: +86 21 24081601

Fax: +86 21 64897881

Steven Liu
Steven-hb.liu@cn.bureauveritas.com

CNQSIC - Test Centre of Beijing Wool Textile Research Institute
Woolmark Company Authorized Test Centre

Unit B, 2/F, No. 107 Songyu South Road

Chaoyang District

100122 Beijing P.R. China

Tel: +86 10 64208203

Fax: +86 10 64211612

Li Lirong

lirwvl@yahoo.com

Director

CNR-ISMAC

Istituto per lo Studio delle Marcromolecole
Sede di Biella

Corso Giuseppe Pella, 16

13900 Biella () Italy

Tel: +390 15 8493043

Fax: +390 15 8408387

Claudio Tonin

C.Tonin@bi.ismac.cnr.it

DWI-Deutsches Wollforschungsinstitut an der RWTH Aachen e.V.
Pauwelsstr. 8

D-52074 Aachen Germany

Tel: ++49-241-80 233 32

Fax: +49-241-80233 01

Kim-H6 Phan

phan@dwi.rwth-aachen.de

FITI Testing & Research Institute

http://www.cashmere.org/cm/testinglabs.php 11/7/2010
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892-64 Jegi2-dong Dongdaemun-gu
Dongdaemun-gu

130-864 Seoul Korea

Tel: +82-2-3299-8032

Fax: +82-2-3299-8164

Tae Woo Kim

felixkim@fiti.re.kr

Inner Mongolia Dongke Textiles Testing & Service Co. Ltd.
No. 32 Dalate South Road

Dongsheng District

017000 Ordos City Inner Mongolia P.R. China

Tel: +86-477-8543855 / 8543836

Fax: +86-477-8540114

Cathy Meng

cathymlh@126.com

Zhu Hong

dongketextiles@126.com

Intertek Consumer Goods - Beijing Cashmere Lab
Unit A, 2/F, Building 107, Songyu South Road
Chaoyang District

100122 Beijing P.R. China

Tel: +86 10 84258295

Fax: +86 10 84250051

Jihong Chen

jihong.chen@intertek.com

Technical Director

Intertek Consumer Goods Hong Kong
1/F., Garment Centre

576 Castle Peak Road

Kowloon Hong Kong

Tel: +852 21738888

Fax: +852 2785-7998

Kong Chap Hung
chaphung.kong@intertek.com
Laboratory Manager

Intertek Consumer Goods North East China
3/F Building No. 2

Shanghai Comalong Ind'l Park

No. 889 Yi Shan Road

200233 Shanghai P.R. China

Tel: +86-21-60917032

Fax: +86-21-64850592

Sybil Xu

sybil.xu@intertek.com

Intertek Labtest (Leigh, UK)

The Warehouse, Brewery Lane

Leigh Lancashire WN7 2RJ United Kingdom
Tel: +44 019 42 265706

http://www.cashmere.org/cm/testinglabs.php 11/7/2010
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Fax: +44 01942 670788
Simon Chee
simon.chee@intertek.com
Analytical Lab Manager (UK)

Japan Spinners Inspecting Foundation
18-15, Uemachi

1-Chome, Chou-ku

540-0005 Osaka Japan

Tel: +81-6-6762-5885

Fax: +81-6-6762-5905

Atsunobu Nakamura
ats-nkm49@boken.or.jp

Japan Synthetic Textile Inspection Institute Fdn.
4-4 20, Hongokucho Nihonbashi

Chuo-ku

103 Tokyo Japan

Tel: +81-3-3241-7319

Fax: +81-3-3245-0773

Kazumi Miyachi

k-miyachi@kaken.or.jp, y-fuchiizumi@kaken.or.jp
Executive Director

Japan Textile Products Quality and Technology Center (QTEC)
7-4, Nihonbashi Tomizawa-cho

Chuo-ku

103-0006 Tokyo Japan

Tel: +81 3 3666 5390

Fax: +81 3 3667 4703

Hiroshi Okazaki

okazaki@qtec.or.jp

Dept. Manager

Japan Wool Products Inspection Institute Fdn.
Tianjin Le Yi Experiment Center

No. 6 Yuanqu Lu Liutiangongyeyuan
Tiedong Lu, Beichen

Qiu Tianjin P.R. China

Tel: +86-22-2691-5911

Fax: +86-22-2691-5909

Umeichi Fukaya

jwiftj@pulic.tpt.tj.cn

4-14-4, Kagoya Ichinomiya-Shi Aichi-Ken
494-0002 Japan

Tel: +81 586-45-2631

Fax: +81 586-43-4938

Toshihiko Mizuguchi

mizuguti@jwif.org

Manager

K. D. Langley Fiber Services
573 Highland Rd.

http://www.cashmere.org/cm/testinglabs.php 11/7/2010
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P.O. Box 7

Tiverton, R1 02878

Tel: +1-401-624-6868
Fax: +1-401-624-6868
Kenneth D. Langley
kdlangley@earthlink.net

Laboratorio di Analisi Prove e Ricerche Tessili
Via Fonda di Mezzana, 61/L

59100 Prato () Italy

Tel: +39 0574 591343

Fax: +39 0574 593975

Primo Brachi

studioprimo@brachi.it

"Magazzini Generali di Prato presso I.T.I.S. ""Tullio Buzzi
" Viale della Repubblica, 9

59100 Prato () Italy

Tel: +39 0574 592434

Fax: +39 0574 592434

Giuseppe Bartolini

g.bartolini@buzzilab.it

Laboratory Manager

SGS Cashmere Labs (Shanghai)

10/F the 3rd Building

No. 889 Yi Shan Road

200233 Shanghai Xuhui District P.R. China
Tel: +86-21-61402666

Fax: +86-21-5450 1005

Yerns Gong

Yerns.Gong@sgs.com, tina.feng@sgs.com

SGS Cashmere Labs SGS Hong Kong Ltd.
5-8/F & 28/F, Metropole Square

2 On Yiu Street

Siu Lek Yen

Shatin N.T. Hong Kong

Tel: +852 2774 7148

Fax: +852 2334 7827

Ruth Hon

Ruth.hon@sgs.com

SGS Cashmere Labs SGS United Kingdom, Ltd.
SGS Cashmere Labs

Unit 73, Warfield Raod

Kellythorpe Industrial Estate

Driffield East Yorkshire YO25 9DJ United Kingdom
Tel: 0044 (0)1377 272602

Fax: 0044 (0)1377 252409

Ligin Zhang

cashmere.europe@sgs.com, ligin.zhang@sgs.com

http://www.cashmere.org/cm/testinglabs.php 11/7/2010
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Specialized Technology Resources (STR) US
10 Water Street

Enfield, CT 06082-4899

Tel: +1-860-749-8371

Fax: +1-860-749-8234

Patricia Laughlan
Patricia.Laughlan@STRQuality.com

Senior Client Services Manager

TFT (llkley) Ltd.

The Sidings Business Park

Skipton North Yorkshire BD23 1TB United Kingdom
Tel: +441 756 797 525

Fax: +44 1756 797 525

Mary Lunn

Mary@tft-test.co.uk

Home | General | Consumer | Retailer | News

© 1999-2009 CCMI. All rights reserved.

http://www.cashmere.org/cm/testinglabs.php 11/7/2010
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

KNITTING FEVER, INC. and KFI, INC.,

Plaintiffs,
CV-05-1065 (DRH) (MJO)
-against-

COATS HOLDINGS LTD., COAT S PLC,
COATS GMBH, COATS OPTI NV, COATS
NORTH AMERICA CONSOLIDATED, INC.
and WESTMINSTER FIBERS, INC,,

Defendants.

PLAINTIFFS’ OBJECTIONS TO COURT’S
OCTOBER 25, 2005 CONFERENCE ORDER

In accordance with Fed. R. Civ. P. 72(a), plaintiffs respectfully object to the rulings that
Chief Magistrate Judge Orenstein made during the October 25, 2005 status conference (the
“Order” [ 54]") and request that the Order be stayed pending a determination on these
Objections. The Order directed that:
(1) “Mr. Klein [plaintiffs’ counsel] be deposed on 11/15/05 at 2:00 p.m. re:
receipt of documents in issue from client, Elalouf or others” and

(2) “Plaintiff’s principal, Mr. Elalouf, produce his desktop, laptop, PDA and

7" herein refers to documents in the Court’s docket sheet for this matter. To avoid the unnecessary
proliferation of paper, | am not attaching hard copies of these documents to the instant Objections. Plaintiffs will,
of course, make such copies available should the Court request them.

1
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cell phone on 10/31/05 at 9:00 a.m. for pickup by defendant’s forensic expert examination of all,
e.g., memory drives and metadata material re: transmission of E-Mail or other communication
re: yarns; alteration of communications between clients and attorneys.”

In their current form, these extraordinary rulings would require plaintiffs — and,
potentially, their counsel — to produce confidential and privileged information, as well as
information regarding plaintiffs’ business in general and Mr. Elalouf’s personal affairs that are
entirely irrelevant to any issue in this case. For this reason, among others, plaintiffs’ co-counsel,
Richard Kestenbaum, asked the Court in an October 27 letter [52] to reconsider its Order. To
date, however, the Court has not issued any new or modified order.

Most troubling is the fact that the Court issued its Order — apparently concluding that
plaintiffs’ counsel somehow had violated their ethical obligations by failing to immediately turn
over the materials in question to defendants and that Mr. Elalouf had obtained the materials
illegally — without ever having reviewed the communications in question.

Indeed, when it issued its Order, the Court had just two documents before it —
defendants’ October 2, 2005 letter alleging that plaintiffs had unlawfully come into possession of
numerous, unspecified privileged and confidential documents [ 46] and plaintiffs’ October 7
response thereto [50] which, among other things, denied defendants’ allegations; explained that —
as plaintiffs had repeatedly told defendants — one of defendants’ own employees had voluntarily
given the materials to plaintiffs; denied that any of the communications was privileged but

nevertheless agreed to turn over some of them; and pointed out that defendants were in violation
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of their discovery obligations because they improperly withheld from production many of the
undisputedly non-privileged communications that plaintiffs’ source had furnished?.

After describing the history and background of this discovery dispute, these Objections
will explain in greater detail why the Order should be vacated.

History of Discovery Dispute

1. The Parties’ Pre-Mediation Exchange of Information

This dispute arises out of the parties’ informal exchange of information in advance of a
settlement mediation conducted before the Hon. Kathleen Roberts on September 30, 2005°.
Specifically, on September 12, 2005, plaintiffs furnished defendants hundreds of pages of
materials in response to defendants’ requests. Included among them were some 51 pages of
internal emails among defendants, which a Coats employee voluntarily had been furnishing to
Mr. Elalouf, plaintiffs’ principal, from time to time since before the lawsuit had commenced.
The source either printed copies of the communications and mailed them to Mr. Elalouf or
forwarded them to Mr. Elalouf via email.

In the latter case, Mr. Elalouf removed the source’s name from the email before printing
them, because he was concerned that defendants would fire or otherwise punish the source if
they learned of the source’s identity. These were the hard copies that plaintiffs furnished to

counsel and that counsel produced to defendants as part of the parties’ informal pre-mediation

2 Defendants’ October 2 letter asked that the issues it raised be addressed at a conference already scheduled for
October 3. Plaintiffs therefore filed a detailed response on October 3 [47]. Because Magistrate Judge Orenstein
treated defendants’ October 2 letter as a request for a pre-motion conference, however, he rejected plaintiffs’
October 3 response as exceeding the page limits under his rules. Instead, the October 3 conference order [48] stated
that defendants’ issues were not ripe and scheduled another status conference for October 25.
® There has been no formal FRCP document discovery in this case. Rather, defendants waited until the eve of the
discovery cut-off to serve their document demands and interrogatories, and the Court vacated them as being
untimely, instead directing the parties “to cooperate in discovery so that a meaningful presentation” could be made
3



CeaBase B510+V:0686DFR SNV (DcUDEnrioa: 56 ileHilEO8)/AD/ (Bagealfs of @413

disclosure”.

The vast majority of these communications were between representatives of Coats and
involved day to day business issues relevant to Coats’ relationship with KFI; they did not at all
involve communications between defendants and their counsel. And some of these were
proverbial “smoking guns.” They went to the very heart of the merits of this case,
demonstrating, for example, that — contrary to Coats’ denials during the course of the lawsuit —
Coats violated the parties’ exclusive distributorship agreement by marketing S&G yarns directly
to KFI’s customers.

For their part, defendants responded to plaintiffs’ discovery requests by producing 87
pieces of paper. Each was designated “confidential” for purposes of the parties’ previously
signed confidentiality order. Despite the confidentiality order, however, defendants objected to
virtually every one of plaintiffs’ requests on confidentiality grounds. Defendants also objected
to virtually every request on privilege grounds, though they failed to furnish any log identifying
purportedly privileged materials. And defendants failed to produce the “smoking guns” or any
of the other internal communications that plaintiffs’ source had given plaintiffs.

2. The Parties’ Disagreement Over The Internal Coats Emails

By letter dated September 20, 2005, defendants alleged — without specifically identifying
any document — that plaintiffs’ document production “generally include[d]” emails containing
attorney-client privileged material, attorney work-product communications and
“communications involving proprietary, confidential and trade secret information concerning

(..continued)

to Judge Roberts at the mediation [45].

* Before producing the materials, plaintiffs’ counsel contacted Judge Roberts confidentially to discuss the
production procedure, including the fact that some email communications would be produced in redacted form to

4
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business decisions by Coats.” The letter also asked to know from whom the materials had been
obtained and demanded the return of all “original unredacted copies.”

In response, by letter dated September 23, 2005, plaintiffs stated that they disagreed with
defendants’ contention that any of the materials were privileged and noted that confidentiality
was not a legitimate basis for defendants to object to plaintiffs’ possession of them. Plaintiffs
also asked defendants to furnish legal authority for their demand that plaintiffs were obligated to
return the materials.

The mediation was conducted on September 30 and failed to resolve the case. Two
nights later, defendants filed and served their October 2 letter. This resulted in the Court’s
October 3 conference order scheduling another conference for October 25.

3. Plaintiffs’ Efforts to Resolve the Dispute

Following the October 3 conference, plaintiffs tried to resolve the dispute before October
25, without success. Specifically, by letter dated October 5, plaintiffs sent defendants copies,
hand-numbered 1-51, of the internal communications that had been included in plaintiffs’ pre-
mediation document production. Without conceding that any of the communications were
privileged, plaintiffs offered to turn over pages 31, 40, 48, 50-51° thereof and to “[p]lease
identify which of the other enclosed materials, if any, Coats believes to be privileged so we can
review them and evaluate Coats’ contention.”

Plaintiffs did not hear back from defendants until October 17. Significantly, defendants’
letter of that date admitted that some 31 of the 51 pages in question were not privileged. As to
the remaining 20 pages, however, defendants still did not explain their basis for contending that

(..continued)
protect the identity of plaintiffs’ source.
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the communications were privileged. And defendants declined plaintiffs’ offer to turn over any
of the communications, insisting that they would accept only “unredacted originals.”

By letter dated October 20, plaintiffs tried again to resolve the matter. In addition to the
communications identified in their October 5 letter, plaintiffs offered to turn over — again
without conceding that they in fact were privileged — pages 24, 36-39 and 41-42 as part of an
amicable resolution of the dispute. With respect to all 15 of these pages, plaintiffs offered as
follows:

[T]o properly dispose of the communications. . . .Because these were emails®,
there may not be any “unredacted original documents” for KFI to turn over, as you
demanded. Accordingly, | suggest that I direct KFI to delete the emails in question from
its computer system and to destroy all hard copies thereof. | will similarly destroy the

copies in my possession. And we will give you declarations so confirming this
procedure.

Even as to pages 43-47, which plaintiffs did not believe to be privileged, their October 20
letter again asked defendants to “advise us of the basis for your contention that they are
privileged.”

During an October 24 conference call, the parties still could not reach agreement on
which of the communications in question plaintiffs should turn over or how plaintiffs should turn
over any agreed to communications. Plaintiffs therefore suggested that the parties meet in court
at 1:00 p.m. on October 25 — one and one-half hours before the scheduled court conference — and

together go page by page through the 51 pages in a last-ditch effort to resolve the matter.

(..continued)
® Plaintiffs later realized that pages 26-27 were duplicative of 50-51, and agreed to turn those over as well.
® Plaintiffs’ letter did note, however, that there would be unredacted originals to turn over to the extent that KFI’s
source — instead of emailing the communications to KFI — printed them out and mailed them to KFI. That in fact
turned out to be the case for pages 24, 26-27/50-51, 31 and 39.

6
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Defendants agreed’.

Plaintiffs’ counsel arrived in court on October 25 at about 1:10 p.m. Counsel had
determined that seven of the 14 pages of communications that plaintiffs previously offered to
turn over as part of an amicable resolution had been mailed from the source to plaintiffs, such
that “unredacted original hard copies” existed . Counsel brought them to court with an eye
toward turning them over if an agreement could be reached.

Defendants’ counsel, however, did not arrive in court until 2:15, and the parties therefore
never went through the 51 pages of communications. This was unfortunate, because the dispute
now boiled down to two questions: (1) how should the eight remaining pages that plaintiffs had
received by email and now were willing to surrender as part of an amicable resolution (36-38,
40-42 and 48-49) be turned over and (2) were pages 43-47 privileged?

4. The October 25 Conference

Plaintiffs reasonably expected the conference to focus, at least initially, on the Court’s
review of each of the 51 pages of internal communications in question to determine which of
them, if any, were privileged. That never happened. Instead, in response to a statement from
defendants’ counsel that plaintiffs had not turned over any of the communications, the Court: (a)
directed plaintiffs’ counsel to divulge the name of plaintiffs’ source, which counsel declined to
do on privilege grounds; (b) directed plaintiffs’ counsel to turn over all unredacted original hard
copies in his possession, which counsel did (including the originals of eight communications that

defendants admitted were not privileged -- 22-23, 25 28-30 and 32-33); and (c) issued the Order

" Following this call, plaintiffs’ counsel contacted the Nassau County Bar Association’s “Ethics Hotline” and
obtained guidelines on their ethical and professional responsibilities with respect to the materials in dispute.
7
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that is the subject of these Objections®.

The Order Should Be Vacated

The facts summarized above simply do not justify the extraordinary rulings issued by the
Court, especially considering that the Court never even looked at the communications to
determine whether they were privileged in the first place and never conducted any inquiry into
how plaintiffs had obtained the communications to begin with.

Had the Court examined the communications, it would have seen the following:

1. Many of the pages on their face have nothing whatsoever to do with attorney
communications. Rather, they are emails between and among various Coats representatives that
don’t even mention lawyers. Coats did not produce any of them, despite their obvious relevance
to the action and their clear responsiveness to KFI's specific interrogatories and document
requests. Indeed, as noted above, some of the documents are classic "smoking guns™ that refute
some of the key contentions made by Coats throughout this litigation and support material
elements of KFI’s claims.

2. A handful of pages involve emails between and among several Coats
representatives making references -- among various other issues -- to things that Coats' counsel
told one of the correspondents. For example:

(@) In a January 23, 2005 email, a Coats employee wrote to three other

& During the conference, the Court also made comments along the following lines (plaintiffs do not yet have the
transcript and, therefore, cannot cite to exact quotes): (1) that the Court might refer the matter to the U.S.
Attorney’s office; (2) that plaintiffs’ counsel think their client and money are more important than their law licenses;
and (3) that the Court does not like thieves. The Court also impliedly suggested that plaintiffs had illegally
“purchased” the communications in question from the source; when plaintiffs’ counsel objected to such insinuation
on the ground that there was nothing in the record to support it, the Court remarked that plaintiffs had no credibility
with the Court.

8
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employees, including John Laurie, regarding a “new collection.” Laurie replied on January 24
by emailing — with the same “New collection” subject line — the first employee and two
additional employees. Among other issues, Laurie’s email summarized items that “we” had
discussed with Loryn (31).

(b) In a February 18, 2005 email captioned “KFI” and sent to another
Coats employee, John Laurie summarized a conversation he had had with “our lawyer” and
asked the recipient to find out various information concerning KFI’s 2004 orders. The recipient
forwarded the email to another Coats representative who, in turn, forwarded it to two other Coats
representatives (40).

(c) On March 24, 2005, John Laurie reported to another Coats
representative regarding the results of oral argument on KFI’s motion for a preliminary
injunction, giving Loryn’s assessment that Coats had won but it wasn't easy and it wasn't
complete (48). This was part of seven pages of internal communications from March 22 through
March 28, 2005 (43-49), all of which had a “re” line entitled “Fw: Coats/KFI filing from L.
Riggiola.” No such filing was attached to or referenced in any of the communications, which
instead addressed a number of business issues, including the fact that a Coats representative had
prematurely leaked word about Coats’ termination of KFI to the industry, contrary to Coats
instructions.

Given this breakdown of the internal email communications, Coats’ reliance on two cases
for the proposition that KFI acted improperly by failing to immediately return them to Coats is
misplaced. If anything, these cases actually support KFI’s position.

Specifically, in Madanes v. Madanes, 186 F.R.D. 279 (S.D.N.Y. 1999), Magistrate Judge

9
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Francis denied a motion seeking to preclude a party from using various materials that it had
obtained from the other side outside the discovery process. The Court distinguished the situation
where a party actively secured material to which it wasn’t otherwise entitled from the situation
“where the party receiving the evidence was not involved in any wrongful conduct in securing
it.” Id at 292. In the former situation, the Court reasoned, the materials cannot be used because
they are tainted. In the latter situation, on the other hand, there is no basis for requiring the
return of the materials or for prohibiting their use.

As Judge Francis observed:

Such a sanction would have no deterrent value since the punishment would fall on the

blameless party rather than on the wrongdoer who may have no interest in the litigation.

Moreover, the passive recipient of non-privileged material would be deprived of
information to which she would otherwise be entitled through the discovery process.

Here, since a Coats representative voluntarily furnished the email communications to
KFI, KFl is in the same position as the “blameless party”/”passive recipient” in Madanes. Thus,
consistent with that decision, KFI’s retention and use of the communications in question is
entirely proper.

Similarly, Maldonado v. State of New Jersey, 225 F.R.D. 120 (D.N.J. 2004), supports
KFI’s — rather than Coats’ — position. That case involved a letter from defendants to their own
lawyer that “inexplicably” wound up in plaintiff’s possession. The Court disqualified plaintiff’s
counsel for failing to timely return the letter because the Court concluded that the letter was
privileged and that the unexplained circumstances by which it came into plaintiff’s possession

did not constitute a waiver of the privilege.
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In sharp contrast — using the same legal standards and analysis as the Maldonado court
employed — the communications at issue here either are not privileged or Coats has waived any
privilege that otherwise might have attached to them.

Specifically, the emails are not subject to the attorney-client privilege because none
contains facts that Coats communicated to its outside counsel for the purpose of obtaining legal
advice. Indeed — unlike the letter in Maldonado — none involves communications from Coats to
its counsel at all. To the contrary, they generally involve internal Coats communications that,
among other things, mention items that Coats’ counsel had discussed with one of them.

Because these were not communications from counsel to Coats, they are similarly not
subject to the work product privilege. Moreover, that privilege is aimed at protecting the legal
theories developed by counsel in preparing for litigation, and none of the communications falls
into that category. Neither does Coats’ email simply transmitting the proposed termination
letter.

This being the case, Coats’ argument must fail; there is no reason to consider the issue
further. Nevertheless, it bears emphasis that — given the circumstances under which the
communications reached KFI — Coats either expressly or impliedly waived any privilege that
otherwise might have attached.

As summarized above, the emails in question were disseminated to a number of different
individual representatives of several different Coats entities. If any of these recipients is found
not to be a “client,” then the knowing and voluntary transmission to that individual would be an
express waiver of the attorney-client privilege. And even if all the Coats recipients are deemed

to be clients, then the client who voluntarily sent the emails to KFI expressly waived the
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privilege.

Finally, even assuming arguendo that a privilege attached that Coats did not expressly
waive, it still would not be improper for KFI to retain and use the communications. Under the
factors summarized in Maldonado, Coats would be found to have impliedly waived the privilege.
The purportedly privileged information contained in the emails was disclosed multiple times to
multiple recipients. And the purportedly privileged content of the emails was insignificant. As
the Maldonado court observed, based on such factors a court has the discretion to deem that the
party holding the privilege has waived it.

U.S. v. Riga, 281 F.Supp.2d 733, 742 (S.D.N.Y. 2003), which the Court cited at the
October 3 conference, does not compel a different result. To the contrary, the Riga court
employed the same four-prong analysis that plaintiffs have used in this case to evaluate whether
the communications in question are privileged. Unlike Riga, though, Coats’ disclosures in the
instant case were not the result of Coats’ “isolated, inadvertent error” but, rather, constituted
voluntary, purposeful disclosures by one of the intended senders or recipients of the
communications.

* % *

Since the communications at issue here either are not privileged or Coats has waived any
privilege that otherwise might have attached to them, there is no basis for Coats to contend that
KFI’s possession or use of them is illegal, unethical or in bad faith.

Conclusion
Plaintiffs are not interested in retaining or using in this lawsuit any materials that might

implicate any privilege. They remain willing to review the materials with opposing counsel and
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the Court to identify and discuss those that Coats believes to be privileged. Plaintiffs believe
that such an exercise may well resolve the issue. In fact, they came to Court on October 25
prepared to address the issue by making the presentation summarized in these Objections. They
were not given the opportunity to do so.

In the absence of the Court’s examination of the communications and its consideration of
plaintiffs’ arguments, it was premature for the Court to direct defendants’ seizure of Mr.
Elalouf’s computers and to schedule a deposition of plaintiffs’ counsel. Plaintiffs therefore
request the Court to vacate the Order. To avoid potential harm and prejudice that could result
from Mr. Elalouf’s turnover of computers to defendants and from Mr. Klein’s deposition,
plaintiffs also request the Court to stay the Order pending its consideration and determination of
these Objections.

Dated: Melville, NY
October 30, 2005 Respectfully submitted,

Roy A. Klein (RAK-9850)
Attorney for Plaintiffs

532 Broad Hollow Road
Suite 144

Melville, NY 11747

(631) 777-1313

OF COUNSEL.:

Richard S. Kestenbaum
Kestenbaum & Mark
40 Cutter Mill Road
Great Neck, NY 11021
516-466-0410
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